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A. SUMMARY

1. The Genocide Amendment to the Health and Care Bill 2021-2022 will ensure that a Minister of the
Crown will carry out an assessment of a serious risk of genocide in a region in which the UK
procures medical goods or services, if a relevant committee of Parliament requests an assessment
("NHS Genocide Amendment”).

2. Genocide is a crime as defined and codified in the UN Convention on the Prevention and
Punishment of the Crime of Genocide (“Convention”). The prohibition, prevention and punishment
of genocide constitute binding obligations on the UK and all other States.

3. The instant a State learns, or should have learned, of a “serious risk of genocide”, it must use “all
means reasonably available” to prevent a possible genocide.ii If genocide is ongoing, the duty to
prevent remains engaged and a State: must not aid or assist possible perpetrators; should
cooperate to bring to an end a situation in which genocide is occurring; and should not recognise
as lawful the situation created by the breach of the law relating to genocide.ii The obligation, and
consequent duty, are greater on a State that has a greater capacity to "“effectively influence” a
situation.v

4. In recent years there is growing, and credible, evidence in the public domain that the UK
Government, and legal persons in the UK, have procured billions of pounds of medical equipment
sourced, in whole or in part, from regions of States where international crimes, including genocide,
slavery and/or crimes against humanity, are ongoing.v UK laws relating to supply chains, including
the Modern Slavery Act 2015 and Transparency in Supply Chain legislation, have failed to prevent
such procurement and are insufficiently robust or inclusive.vi

5. If procurement of medical goods/services in any way aids, assists or otherwise furthers the
commission of prohibited acts of genocide then such procurement is in stark violation of the
Convention and customary international law. Full and proper assessments by the Government
under the NHS Genocide Amendment, which would include due diligence and risk analysis, are,
therefore, critical. They would also ensure that individuals in the UK are not criminally responsible
when procuring goods/services from overseas.

6. The NHS Genocide Amendment would bring the UK a small-step closer to developing a
comprehensive framework in responding to allegations of genocide, and other violations of
peremptory norms of international law, and meaningfully engage its obligations to prohibit, prevent
and punish (perpetrators of) genocide.

7. The character of certain violations under international law (which are called peremptory norms and
include genocide, crimes against humanity, torture, slavery, apartheid and racial discrimination) are
such that States must ensure they are not committed; States generally owe the duties and
obligations to the international community of States to prohibit such crimes and protect individuals
from them.vi To date, however, the Government has failed to establish any framework to
comprehensively discharge its obligations in respect of peremptory norms (including under the
Convention). The NHS Genocide Amendment should, therefore, be a welcome first step.



https://bills.parliament.uk/publications/44953/documents/1317
https://www.un.org/en/genocideprevention/genocide-convention.shtml
https://www.un.org/en/genocideprevention/genocide-convention.shtml

B. PROCEDURAL AND SUBSTANTIVE BACKGROUND

8.

10.

11.

The NHS Genocide Amendment is the second iteration of an amendment relating to genocide of a
Government Bill. The first iteration was the Genocide Amendment to the Trade Bill 2019-2021vii
which would have allowed survivors and victimsx of genocide to make an Application to the High
Court for a Preliminary Determination on whether a current or prospective UK trading partner was
committing or had committed genocide.x That amendment, which underwent numerous iterations,
was opposed by the Government and was ultimately defeated by a rival amendment moved by Sir
Bob Neill.x
The rival amendment, which remains unimplemented, proposed to ‘empower’ parliamentary
committees to make genocide determinations after which a vote may be held in Parliament on the
Government's proposed course of action, if any (“Neill Amendment”).xi The Neill Amendment,
even if implemented, would bring the Government no closer at all to a comprehensive atrocity
prevention framework, for the following reasons:
i. itonly applies to States that are negotiating bilateral free trade agreements with the UK in the
future. Other agreements or existing agreements are not caught; and
ii. itdoes notapply to any situation in which credible allegations of genocide have been made in
the State with which the UK already has bilateral relationships.
In supporting the Neill Amendment, the Government changed course on a 50-year policy, which
incidentally had no basis in international law, that genocide could only be determined by courts or
tribunals and such determinations were necessary before the UK's duties to prohibit, prevent or
punish were engaged.
Since the passing of the Neill Amendment, and despite the fact it remains unimplemented, the
Government has reverted to its original position that genocide can only be determined by courts or
tribunals. It is a position which is absurd because a court or tribunal cannot determine whether
genocide is occurring if it is yet to occur — the duty to prevent is an obligation which is engaged
where there is a serious risk of genocide i.e., before genocide occurs.

C. HOW THE NHS GENOCIDE AMENDMENT WORKS

12.

13.

14.

The NHS Genocide Amendment simply requires a Minister of the Crown to carry out an
assessment, in some form, to ensure goods or services procured for the national health service are
not the product of the commission of prohibited acts of genocide. It is a simple step towards a
wider objective: a comprehensive framework for ensuring the UK government fulfils its legal
obligations where there are violations of peremptory norms of international law.

The NHS Genocide Amendment is necessary because there is a serious and practical issue of the

UK Government, or legal persons in the UK, sourcing goods or services produced by victims or

survivors possibly undergoing torture, slavery, and/or other violations of international law. It also

raises the possibility that perpetrators — who may be individuals or companies — are benefitting
from such procurement by the UK Government.

The NHS Genocide Amendment would ensure the following:

i.  that the Government seriously considers creating a mechanism to carry out due diligence and
risk assessments, as well as exercise a duty of care, in order to ensure procurement of good/
services are not the product of serious violations of international law;

ii. that there is a backstop to prevent the Government from reverting to its previous position that
only courts and tribunals must determine genocide before obligations are engaged;

iii. that the Government responds to credible allegations of genocide as early as possible to
prevent genocide; and




iv. that there are not lacunae in UK procuring arrangements for the national health service as
clearly existing legislation is inadequate.

15. The NHS Genocide Amendment does not preclude or prevent the Government from taking
complementary or further action in ensuring a comprehensive framework for fulfilling international
obligations relating to mass atrocity crimes. This can only be encouraged.

16. The Government may also use international fora to address such issues such as referral by the
Government of the issue of genocide to international mechanisms, courts or tribunals (where they
exist and have jurisdiction) for a final determination of a dispute.xi

The Accountability Unit is an independent NGO and is not connected to any other organisation, political party or special
interests. Our work is in accordance with our constitution and we are governed by UK Charity Commission rules. Our work
does not constitute political lobbying. Our work in relation to human rights seeks to bring into line State policies, practices
and laws with the international law or domestic law obligations of the State concerned. This factsheet does not constitute
legal advice and is for informational purposes only. A legal opinion may be commissioned. [END]
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