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A. EXECUTIVE SUMMARY

1. This note sets out the applicable law, with reference to current jurisprudence, relating to the crime
of genocide.

2. The key international instrument setting out the law relating to genocide is the 1948 United Nations
Convention on the Prevention and Punishment of the Crime of Genocide (“Convention”)."

3. Genocide is the commission of certain prohibited acts ("actus reus”) committed with an intent to
destroy, in whole or in part, (“mens rea”) a protected group, as such.2 The protected groups are
national, ethnical, racial or religious groups and no others.

4. Genocide, as a legally delineated international crime, is to be clearly distinguished from other
conceptions of genocide, such as cultural genocide. This note does not make any conclusions on
the application of the law to any situation or a particular set of facts.

5.  The character of certain crimes under international law (including genocide) are such that States
must ensure they are not committed; States generally owe the duties and obligations to the
international community of States to prohibit such crimes and protect individuals from them.3 There
is a specific obligation on all States, under the Convention, to prevent the commission of genocide
by using all means reasonably available, the instant a State learns, or should have learned, that
there is a “serious risk” of genocide.4

6. The application of the law relating to the underlying prohibited acts of genocide, and the requisite
intent, to factual scenarios generates legal complexity on which there is (often, but not always)
jurisprudence or precedent. The complexity has been omitted for readability and ease of access.

7. This note does not provide detailed directions on issues related to State responsibility or standards
of proof or forms of individual criminal responsibility save for the final section which provides a
straightforward direction on the difference between individual criminal responsibility and State
responsibility when attributing crimes (such as genocide) to State agents, organs and officials. The
final section also considers the standard of proof ordinarily applied to State attribution of genocide
under proceedings before extant international bodies such as the International Criminal Court
("ICC") or the International Court of Justice (“ICJ").

i.  There are divergent views among academics and practitioners as to State responsibility and
individual criminal responsibility, as well as with respect to standards of proof. Further
clarification on the divergent views or the complexity arising can be provided, upon request.

ii.  There are various forms of criminal responsibility: direct commission (by high-level, mid-level or
low-level perpetrators); conspiracy to commit genocide; direct and public incitement to
commit genocide; attempt to commit genocide; aiding and abetting, among others. This note
is restricted to the commission of genocide by direct perpetration (by high-level, mid-level or
low-level perpetrators). Further advice can be provided on responsibility, upon request.

8. This note on the applicable law is provided in as succinct a manner possible without losing
important, and sometimes critical, legal nuance and specificity. The note is in summary form only.
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9.

This note has been adapted from a legal opinion provided, by Aarif Abraham to the Panel of the
Uyghur Tribunal where he acted as the Principal Legal Adviser in an independent capacity from the
Panel. A formal legal opinion on matters addressed in this note may be commissioned.

B. GENOCIDE, THE FIVE PROHIBITED ACTS (ACTUS REUS) & GROUP PROTECTION

10.

11.

12.

Genocide is the commission of certain prohibited acts ("actus reus”) committed with an intent to
destroy, in whole or in part, (“mens rea”) a protected group, as such.> The protected groups are
national, ethnical, racial or religious groups. Groups not characterised as such are not "protected
groups"” for the purposes of the Genocide Convention.¢
The protected group must constitute a collection of people with a particular group identity” which
must be defined positively and have unique distinguishing characteristics either objectively or
subjectively ascertained.® If subjective, then from the psyche of the perpetrator, the group should
still be, in some form, “stable” or “permanent” such that victims cannot ordinarily be dissociated
from the group.? A protected group cannot be defined negatively.'0
When assessing the actus reus of genocide, the acts or omissions of perpetrators must relate to at
least one of the prohibited acts; other culpable acts such as arbitrary detention, enforced
disappearances and other general human rights violations, in and of themselves, are not within
scope. The underlying prohibited acts, or actus reus, of genocide, each of which is required to be
volitional or intentional," are:
i.  killing members of the group;

a. The material elements of killing are equivalent to the elements of murder.12
ii. causing serious bodily or mental harm to members of the group;

a. The bodily or mental harm caused must be of such a serious nature “as to contribute or
tend to contribute” to the destruction of the group.’3 The acts causing such harm may
include torture, rape, sexual violence, and non-fatal physical violence that causes
disfigurement or serious injury to the external or internal organs.’* The harm must be
inflicted intentionally.’> The harm does not need to be inflicted on each and every
member of the group.

iii. deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction, in whole or in part;

a. The words “calculated to bring about its physical destruction” has been construed to
mean “methods of destruction by which the perpetrator does not immediately kill the
members of the group, but which, ultimately, seek their physical destruction.”1¢ The acts
may include: systematic expulsion from homes; denial of medical services; and the
creation of circumstances that would lead to a slow death, such as lack of proper housing,
clothing, and hygiene or excessive work or physical exertion.’” The acts must be carried
out ‘deliberately’.’® The mere “dissolution” of the group (through fragmentation of the
group, cultural disappearance, displacement and assimilation) is not within scope.'? For
example, the forcible transfer or deportation of a group or part of a group does not, by
itself, constitute a prohibited act of genocide, but it is “a relevant consideration as part of
the overall factual assessment”20 and “could be an additional means by which to ensure
the physical destruction” of the protected group.2! As such, the manner in which forcible
transfer is carried out can ensure the physical destruction of the group by leading to
conditions of life calculated to bring about a group’s physical destruction.22 In the case of
Al-Bashir, for instance, the Pre-Trial Chamber found that there were reasonable grounds
to believe that forcible transfer of the protected groups together with contamination of




IV.

e.

wells and water pumps into inhospitable terrain (together with a denial of medical and
humanitarian assistance) did fulfil the conditions of life element.23

imposing measures intended to prevent births within the group; and

a. The intended measures may be evidenced, inter alia, by ‘sexual mutilation, the practice of
sterilization, forced birth control, separation of the sexes and prohibition of marriages’.24
The words ‘intended to’ can be interpreted in two ways. On the one hand, the words may
indicate that the perpetrator’s subjective belief that the measures are capable of
preventing births is sufficient for the actus reus to exist. On the other, they may indicate
that the imposed measures ought to be objectively capable of preventing births, and thus
that the perpetrator’s sole “subjective tendency” is not sufficient.25

forcibly transferring children of the group to another group.26

a. The forcible transfer must be of at least one child from the protected group to another.?’
A child is a person under the age of 18.28 The term ‘forcibly” is not confined to physical
force but may include other forms of coercion such as threat of violence, psychological
pressure, duress and detention.2?

13. Three of the five acts above require proof of a result (namely, killing, causing serious bodily or
mental harm and the transfer of children from one group to another). Two do not demand such
proof (namely, the conditions of life element and measures intended to restrict births).

C. MENS REA — INTENT TO DESTROY PROTECTED GROUP, IN WHOLE OR IN PART, AS SUCH

14. The mental element, or mens rea, required for genocide is a specific intent to destroy, in whole or
in part, a protected group, as such.30 This specific intent distinguishes genocide from other
international crimes as it requires that the perpetrator is targeting an individual because they
belong to the protected group rather than as an individual per se.3!' Specific intent has been
described in the following way:

15.

16.

“For any of the acts charged to constitute genocide, the said acts must have been
committed against one or more persons because such person or persons were
members of a specific group, and specifically, because of their membership in this
group. Thus, the victim is singled out not by reason of his individual identity, but
rather on account of his being a member of a national, ethnical, racial or religious
group. 32

The specific intent must be directed at the destruction of the protected group, in whole or in part.
The destruction need not objectively occur but merely be intended.

The term ‘destroy’, in respect of the intent requirement, is limited to the physical or biological
destruction of all or part of the group.33 This restrictive interpretation has been advanced by the
International Law Commission,34 the jurisprudence of all international courts to date,3> and some
academics.

The original basis for this interpretation is said to be found in the preparatory works to the
Genocide Convention whereby “cultural genocide in the form of destroying a group’s national,
linguistic, religious, cultural, or other existence was ultimately (despite a proposal by the Ad
Hoc Committee) not included in the Convention.” Cultural destruction or destruction resulting
in ‘mere dissolution of the group’, therefore, have not been accepted by the ICC, ICTY or
ICTR.3¢

There is a view, although not currently reflected in the international jurisprudence, that a plain
reading of Convention and reference to the “group, as such” shows that the prohibition on
genocide "is intended to protect not only the physical existence of the individual members of
the group, but the group as a social entity.” The German Federal Supreme Court




(Bundesgerichtshof) and Federal Constitutional Court (Bundesverfassungsgericht), have found
in 2000 that the intent to destroy ‘extends beyond physical and biological interpretation’3” and
that “text of the law does not...compel the interpretations that the culprit’s intent must be to
exterminate physically...members of the group.”38 Ambos (2014) has approved of the broader
approach noting “Such a broader interpretation also conforms to the fact that the actual
destruction of peoples often begins with vicious assaults on culture, particular languages, and
religious and cultural monuments and institutions. Thus, such acts will often indicate the
perpetrators’ intent to destroy.”3? This view has been considered albeit, to date, discounted by
the ad hoc international Tribunals and not adopted by any international court or tribunal:

“The Trial Chamber is aware that it must interpret the Convention with due regard for
the principle of nullum crimen sine lege. It therefore recognises that, despite recent
developments, customary international law limits the definition of genocide to those
acts seeking the physical or biological destruction of all or part of the group. Hence,
an enterprise attacking only the cultural or sociological characteristics of a human
group in order to annihilate these elements which give to that group its own identity
distinct from the rest of the community would not fall under the definition of
genocide. The Trial Chamber however points out that where there is physical or
biological destruction there are often simultaneous attacks on the cultural and
religious property and symbols of the targeted group as well, attacks which may
legitimately be considered as evidence of an intent to physically destroy the group. In
this case, the Trial Chamber will thus take into account as evidence of intent to
destroy the group the deliberate destruction of mosques and houses belonging to
members of the group. 40

17. Specific intent to destroy may thus be found in direct oral and/or written statements made by
perpetrators advocating for the destruction of a protected group. However, because direct
evidence of intent is, in most cases, lacking, specific intent may be inferred from the surrounding
facts and circumstances in which prohibited acts occur.4!

When assessing specific intent, consideration ought to be given to all of the evidence
collectively.42 The circumstances of the case may include:

“(a) the general context of the perpetration of other culpable acts systematically
directed against that same group, whether these acts were committed by the same
offender or by others, (b) the scale of atrocities committed, (c) their general nature, (d)
their execution in a region or a country, (e) the fact that the victims were deliberately
and systematically chosen on account of their membership of a particular group, ()
the exclusion, in this regard, of members of other groups, (g) the political doctrine
which gave rise to the acts referred to, (h) proof of the mental state with respect to the
commission of the underlying prohibited acts, (i) the repetition of destructive and
discriminatory acts, (j) the existence of a plan or policy,*3 and (k) the perpetration of
acts which violate the very foundation of the group or considered as such by their
perpetrators. “44

Ordinarily, “other culpable acts” do not constitute prohibited acts, but they may be
considered as evidence pointing towards the specific intent of a perpetrator to destroy the
group.4>

The existence of a plan or policy is not a legal element of the crime of genocide; it may
become a possible relevant factor to prove the specific intent.4¢ But just the same, evidence of
policies or motives of alleged perpetrators may not be reflective or relevant at all to the issue
of intent; motive generally is irrelevant.4’ Intent (i.e. a psychological state of mind) must attach




to the commission of crimes; policies or motives may, however, be achieved through the
commission of crimes.48

iv.  Finally, the courts and tribunals have consistently rejected*’ a knowledge-based approach to
genocide i.e., that it is sufficient that the perpetrator knew or ought to have known about the
destruction of the protected group.>® A perpetrator must “clearly seek[s] to produce the act
charged’>! or, in other words, have “the clear intent to cause the offence”.52

D. MENS REA — INTENT TO DESTROY ‘A PART" OF THE PROTECTED GROUP

18.

19.

It is sufficient that a perpetrator’s specific intent is directed at the destruction of the group ‘in part’
as opposed to the whole. Where only part of a protected group is targeted, that part must
constitute a substantial part of that group such that it is significant enough to have an impact on
the group, as a whole.>3 In determining substantiality, non-exhaustive considerations may include:
as a starting point, the numerical size of the targeted part (evaluated not only in absolute terms,
but also in relation to the overall size of the entire group); the prominence of the part of the group
within the larger whole; whether the targeted part is emblematic of the overall group or essential to
its survival; the area of the perpetrators’ activity and control; and the perpetrators’ potential
reach.5
i. In the Karadzi¢ and Mladié¢ cases at the ICTY, the Bosnian Muslims of Srebrenica were seen as
a substantial part of the protected group (i.e. Bosnian Muslims in BiH) notwithstanding that
they comprised just 2% of the Bosnian Muslim population. This was because the Trial Chamber
found Srebrenica: had a strategic political significance; was designated a UN safe area; carried
some emblematic significance; and was controlled by the physical perpetrators (Mladi¢, paras
3553-3554). The Trial Chamber reiterated that neither the absolute nor the relative numbers
were determinative and that trial chambers may consider any number of non-exhaustive
criteria both objective and subjective (following guidelines in the Krsti¢ Appeal Judgment,
paras 12-14).
As the question of substantiality is one of intent, it follows that the part of the group itself need not
be actually targeted by a perpetrator but merely that the perpetrator intends to target ‘a
substantial part’ of the protected group.

D. STANDARD OF PROOF & STATE RESPONSIBILITY FOR GENOCIDE

20.

21.

22.

The ordinary standard of proof in establishing individual criminal responsibility for genocide in
international courts or tribunals is beyond reasonable doubt.5> Where an inference is drawn as to
specific intent, that inference must be the only reasonable inference from the totality of the
evidence.>¢

States are prohibited from committing any act of genocide, which means they must refrain from: (a)

the commission of prohibited acts by its own organs, agents and/or officials; and/or (b) the

commission of prohibited acts by others acting on their behalf or at their direction and control.

(Genocide Convention, Art Il1)57 (“State attribution”). States can, thereby, incur responsibility for the

commission of genocide.>8

In addition, States as a matter of customary international law and treaty:

i.  must use “all means reasonably available” to prevent a possible genocide the instant it learns,
or should have learned, of a “serious risk of genocide”.5? (Genocide Convention, Art 1) If
genocide is ongoing, the duty to prevent remains engaged and a State: must also not aid or
assist possible perpetrators; should cooperate to bring to an end a situation in which genocide
is occurring; and should not recognise as lawful the situation created by the breach of the law




23.

24.

25.

relating to genocide.® The obligation, and consequent duty, are greater on a State that has a
greater capacity to “effectively influence” a situation.¢!

ii. must not be complicit in prohibited acts committed by others within its State. (Genocide
Convention, Art lll(e), IV)

iii. must punish persons where the crime has occurred. (Genocide Convention, Art |, IV) The latter
would necessarily entail efforts at investigating whether genocide has occurred and/or is
occurring.

iv. must enact necessary legislation to give effect to its obligations under the Genocide
Convention. (Genocide Convention, Art V)

The attribution of crimes to State organs, agents and officials is not to be confused with other
duties on States under customary international law or the Convention, as detailed above. For
instance, States have an (ongoing) duty to prevent genocide. That duty necessarily is prior to the
commission of genocide and entails a duty to stop (prevent) further prohibited acts once genocide
might have begun. The standard of proof to be applied to State responsibility for genocide is set
out below.
In respect of State attribution, a State absent a person (organ, agent or official) cannot commit a
crime as the ILC and the ICJ have rejected the notion of State crimes and there is no consistent
State practice or significant jurisprudence relating to the same. However, that does not preclude a
finding of State responsibility for genocide where no individual has been convicted of the crime (as
the State itself may have hindered prosecution and/or conviction of individuals).62
The ICJ has applied a standard of proof “at a high level of certainty appropriate to the seriousness
of the allegation” given the “charges of exceptional gravity”¢3 such that the evidence “is fully
conclusive”.é4 In another case involving genocide the ICJ re-stated with respect to standard of
proof that it “requires that it be fully convinced that allegations made in the proceedings, that the
crime of genocide or the other acts enumerated in Article lll have been committed, have been
clearly established. The same standard applies to the proof of attribution for such acts.”¢>

i.  There is academic/practitioner disagreement about the law relating to State responsibility for
genocide and the standard of proof required. This note does not go into the complexity other
than provide a summary (as above) of State responsibility for the crime and the standard of
proof applied to date in an international forum seized of jurisdiction, namely the ICJ.

ii. It should be noted that the ICJ’s ruling on standard of proof in relation to genocide does not
apply to CAH as it determined it had no jurisdiction to rule on them in the particular case.¢¢
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