
NO. 2

Brief Note
REVISIONS TO TURKISH LEGISLATION 
ON SEXUAL ABUSE OF CHILDREN 

Read time: 20 mins
Published on: 26 January 2017

Brief Notes
 
Sexual abuse of children has increased at an ominous rate in 

the recent years and Turkey has one of the highest rates of 

child marriage in Europe

NGOs and lawyers across Turkey have been calling out for an 

effective national policy to address child abuse and legislative 

reform to fight against sexual abuse of children, including the 

forced marriages of girls

Recent revisions to the Turkish legislation on sexual abuse of 

children is contrary to Turkey’s international obligations



EXECUTIVE SUMMARY

1. This legal note concerns Turkish legislation on sexual 

abuse of children which was amended in November 

2016 after controversial government proposals which 

attempted to significantly dilute protections for children

2. The current legislation, even after the amendments, is 

limited to increasing punishment for the crime, and is 

likely to result in unwelcome court decisions not acting 

in the best interest of children

3.  Accountability Unit assesses the shortcomings to the 

legislation and proposes that Turkey urgently adopts a 

national plan of action and further legal protections to 

actively prevent different manifestations of sexual abuse 

of children

NO. 2

Brief Note
REVISIONS TO TURKISH LEGISLATION 
ON SEXUAL ABUSE OF CHILDREN 

BACKGROUND

4. Article 103 of the Turkish Criminal Code1 (“Criminal 
Code”) regulates the crime of sexual abuse of children. 
Under Article 103, “sexual abuse of children” comprises any 
sexual activity with a child under the age of 15 and sexual 
activity with a child between the ages of 15 and 18 through 
threat, coercion, force or any other factor affecting their 
decision-making capacity.2 On 22 October 2016, the Ministry 
of Justice proposed a series of amendments3 to Article 103 
before the Turkish Parliament which were partly enacted, 
purportedly to implement decisions of the Turkish 
Constitutional Court. Article 103, as amended, provides that 
sexual abuse of a minor under the age of 12 is an 
aggravating factor but does not address many other 
shortcomings to the law and other concerns to protect 
children against different forms of sexual abuse. Whilst Article 
103, as amended, remains largely unchanged (and retains 
some inherent problems) the key concern emanates from the 
content of the Ministry of Justice proposals which belie intent 
to substantially dilute protections for children if adopted as 
envisaged.

Sexual Abuse of Children in Turkey
5. Sexual abuse of children has increased at an ominous 
rate in the recent years.4 In the past five years, according to 
official records, there has been 50% increase in the number 
of child abuse cases.5 In 2015, there were 16,957 child abuse 
cases in Turkey.6 According to the Turkish Statistical Institute’s 
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data, from 2015, child victims of crime (in general) numbered 
122,000 and 10% of these were victims of sexual crimes. 
Almost 9% of women in Turkey have been exposed to sexual 
abuse before the age of 15 and one in three children in 
Turkey are victims of sexual abuse which is the third highest 
rate in the world.7

6. According to a Girls Not Brides study, Turkey has one of 
the highest rates of child marriage in Europe, with an 
estimated 15% of girls married before the age of 18.8 
According to a more recent study by Turkish Psychiatry 
Association, this rate is 26%.9 Although the minimum age of 
marriage is 17 for both men and women, marriage at the age 
of 16 with the consent of the court is allowed in “exceptional 
circumstances”. Approximately 19% of women who were 
married before the age of 18 and 10% of women who were 
married after 18 have been exposed to sexual violence.10 

Around 50% of women who were married before the age of 
18 have been exposed to some form of physical or sexual 
abuse.11 

7.   NGOs and lawyers across Turkey have been calling out 
for an effective national policy to address child abuse and 
legislative reform to fight against sexual abuse of children, 
including the forced marriages of girls. Scientific research on 
child abuse is limited in Turkey, and is lacking, in particular, 
on the subject of child exploitation in the form of 
prostitution, pornography, and commercial sexual 
exploitation.

LEGISLATION PROHIBITING SEXUAL ABUSE OF 
CHILDREN

8. The Criminal Code regulates sexual abuse of children 
and sexual intercourse with a minor in separate clauses, 
Articles 10312 and 10413 respectively. 

9. Article 10314 defines “sexual abuse” of children as any 
sexual “behavior” towards: (a) a child under the age of 15 or 
a child who is above 15 but unable to perceive the meaning 
and legal consequences of this act; and (b) a child above 15 
using force, threat or any other factor affecting the decision 
making capacity of the child. The article also proscribes 
“indecent assault” against children although as a less severe 
offence.15 Child rape, which is defined as inserting an object 
or an organ into the body of a child is defined as a major 
form of sexual abuse under Article 103 (2).16 Further 
aggravating circumstances under Article 103 are if the crime 
is committed: (a) by more than one person; (b) in the context 
of a suspect abusing a circumstance of living together as a 
facilitator for his/her actions; (c) by a family member or a 
relative; (d) by someone who is a teacher, guardian, care-
giver, health-care staff who is responsible from taking care of 
or supervising the child; (e) where there is abuse of power 
imbalance due to public duty or superior-subordinate 
relationship between the abuser and the child;17  (f) where 
the sexual abuse of a child results in a similar outcome with 
the crime of willful injury;18 (g) if the abuse results in victim’s 
lapse into vegetative state or results in death.19 
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10. According to Article 104, someone who has sexual 
intercourse with a child older than 15 years without using 
threat or force can be punished only upon complaint.20 

Sexual intercourse with a child older than 15 years by a family 
member, a relative or someone who is responsible for taking 
care of or protecting the child is an aggravating factor for this 
offense.21

11. On 24 November 2016, a proposal from the Ministry of 
Justice to amend Article 103 before the Turkish Parliament 
passed22 and was enacted on 2 December 2016.23 The 
proposal, as originally promulgated, did not provide a 
definition of “child abuse”, thereby proscribing an undefined 
crime and giving the courts the full discretion to consider 
whether sexual activity with a child was indeed child abuse. 
The proposal was not enacted in its original form and when 
the legislation was published in the official gazette it 
included, whether intended or not, the definition of the 
crime. The amendments to Article 103, ultimately, introduced 
a heavier minimum sentencing for sexual abuse, indecent 
assault and rape of children under 12.24 No amendment was 
proposed or enacted regarding Article 104.

12. On 17 November 2016, 7 MPs also motioned for 
“deferment of the announcement of the verdict” or 
“suspension of punishment” where: (a) a perpetrator of a 
sexual abuse crime had not used force, threat or did anything 
to affect the decision making capacity of the child; (b) the 
crime occurred before 16 November 2016; and (c) the 
perpetrator married the victim. The reason for the motion, 

according to its supporters, was the high number of 
underage married couples in Turkey whose “sexual behavior” 
was considered sexual abuse and who were “victimised” by 
their separation from their families during long prison terms. 
In truth, the motion sought “amnesty” for perpetrators of 
sexual abuse of children under 15, since sexual behavior 
would not be considered “sexual abuse” if it was committed 
against a child older than 15 years old without the use of 
force, threat or any other factor affecting the decision making 
capacity. The proposal in the motion also did not limit the 
age difference between the victim and the perpetrator, nor 
specify whether or not a marriage should have taken place 
before 16 November 2016 or whether perpetrators currently 
detained would have “amnesty” if they married the victims. 
This motion was withdrawn following protests, objections and 
outrage from civil society.

Shortcomings of the Legislation on Sexual Abuse
13. Article 103 (1), defines crime of sexual abuse of children 
but it does not set out what amounts to “sexual behavior”. 
According to the jurisprudence of the Court of Cassation,25 

the simple criteria for sexual behaviour when assessing a case 
under Article 103 was the existence of “physical contact”26 

with a child without a more qualitative approach taking into 
consideration the specific circumstances and duration of the 
“behavior” in question. According to the criteria used by the 
Court of Cassation, for example, the act of forcing a child to 
undress for sexual pleasure would not qualify as “sexual 
abuse of children” as there would be no physical contact. 
Article 103 also lacks a definition for “indecent assault” which 
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is often compared to “sexual harassment”, a less serious 
crime, interpreted by the Court of Cassation as sexual 
behavior that does not require physical contact;27 but the 
distinction between these two crimes has always remained 
unclear.

14. Another shortcoming of Article 103 is regarding the 
element of “consent” in qualifying certain behavior as 
“sexual abuse”. It is not clear, to what extent mental 
deficiency, psychological problems or physical disabilities 
render a child “unable to perceive” a sexual act and its 
consequences. This provision results in revictimisation and 
further traumatisation of children with physical or mental 
impairments or diseases when this “inability” has to be 
proven during investigations or court proceedings. A child’s 
consent cannot be sought also when there are “other factors 
affecting the decision-making capacity” of the child but there 
is lack of certainty whether, for example, insistence, 
emotional manipulation, offering money or abusing 
vulnerabilities in order to “convince” the child is considered 
“consent” or a “factor affecting the decision-making 
capacity”.  

15. Article 104 is titled “sexual intercourse with a minor”, 
rather than a “child”, which implies that the criteria used for 
this crime is whether a child has reached the status of 
“adulthood”. According to the Turkish Civil Code anyone 
under the age of 18 is considered a minor but marriage 
renders a child an “adult”.28 The minimum age of marriage is 
17 years for both men and women and the Civil Code allows 

for marriage at the age of 16 with the consent of the court in 
‘exceptional circumstances’, such as pregnancy.29 Sexual 
assault against a partner within a marriage is prohibited 
according to the Criminal Code but prosecution depends on 
a complaint by the victim and it is categorised as a less 
serious crime.30 Article 104, therefore, does not protect 
children under 18 who are married but were forced to have 
sexual intercourse as they do not hold “minor” status 

Turkish Constitutional Court Decisions
16. Two Constitutional Court decisions in 201531 and 201632 
required the annulment and replacement of Article 103 of the 
Turkish Criminal Code. Those decisions were arguably made 
with a view to give a margin of appreciation to courts so that 
they can take into consideration a range of factors when 
looking at the severity of a sexual act including consent, 
mental state of the perpetrator, the age of the child victim, or 
whether the victim was later to be married to the abuser. 

17. In 2015, a first instance Court applied to the 
Constitutional Court requesting the annulment of Article 103 
(2),33 on the grounds that heavy sentences/punishment were 
not in compliance with the principle of proportionality, 
necessity and equality. The Constitutional Court, in its 
decision, emphasised a number of societal and contextual 
factors in Turkey which they were obliged to consider: 
marriages at young ages are common in rural areas, under 
aged suspects are often not aware of the criminal liability of 
their sexual acts, there are no campaigns seeking to raise 
awareness to youth in these areas, high imprisonment for 
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young children disturbs the public conscience, and that the 
current law does not distinguish situations in which the age 
gap between the victim and the suspect is narrow or where 
there is a marriage between the victim and the suspect. The 
Court stated that fundamental principles of criminal law are 
rooted both in Constitutional principles and in social, cultural 
and moral values and economic needs of the society in which 
they apply. The Court agreed that Article 103 (2) was not 
proportionate and lacked any “reparative mechanisms”. The 
Constitutional Court, therefore, held that it should be within 
the margin of appreciation of the courts to decide when 
Article 103 (2) has been violated, taking all these factors into 
consideration. For these reasons, the Court ruled that Article 
103 is contrary to Articles 234 and 1035 of the Turkish 
Constitution (“Constitution”) and gave the government one 
year to amend the law from the date the decision became 
definitive.

18. In 2016, in another decision, the Constitutional Court 
annulled the first and second sentences of Article 103 (1), 
proscribing prison sentences for sexual abuse and indecent 
assault of children, on the grounds that the article does not 
allow for margin of appreciation to the courts to take into 
consideration circumstances when the age gap between the 
victim and the abuser is narrow and when the “situation” is 
“repaired” through a marriage between the victim who 
reaches the legal age. For these purposes the Constitutional 
Court considered the punishment under Article 103 (1) was 
disproportionate and contrary to Article 41(4)36 of the 
Constitution which seeks to protect children. The Court 

provided the government 6 months to amend the law from 
the date the decision became definitive. 

OBSERVATIONS AND RECOMMENDATIONS

19. The recent law amending Article 103, which does not 
correspond to the Constitutional Court’s concerns and 
emphasis on the principles of proportionality and necessity, is 
limited to increasing punishment for the crime and is contrary 
to principles advocating for the best interests of a child and 
Turkey’s international obligations.

20. Increasing the punishment for sexual abuse of children 
under 12, without anything more, implies that sexual abuse 
of children between the ages of 12 and 15 is a less severe 
crime. The law blurs the absolute prohibition of sexual 
behavior against a child under 15 and falls far short of 
providing full protection for children between 12 and 15 from 
various forms of sexual abuse. This overwhelming focus on 
the sentencing provisions for the crime, in Article 103 as 
amended, could potentially lessen  accountability when a 
crime is committed against children between 12 and 15. Such 
an interpretation will further open the way for families, in 
particular families from disadvantaged groups including 
members of the refugee and asylum communities, to resort 
to marrying their daughters between these ages with less 
criminal sanction than before. 

6



21. Taking into consideration the troubling statistics on child 
abuse in Turkey, the basic principle that everyone under the 
age of 18 is a child should be adopted. Since the 
“exceptional” legal age for marriage is 16, at minimum, all 
sexual acts between an adult and a child under the age of 16 
should be prohibited and considered sexual abuse. Any 
sexual act with children older than 16 without open and 
unequivocal consent or with threat, coercion or any other 
factor affecting their decision making-capacity should also be 
considered sexual abuse.

22. The scope of the definition of “sexual behavior” with 
regards to the protection of children should be clearly 
defined, and the simplistic criteria of “physical contact” 
should be made much broader to cover any act that could 
result in a sexual interaction with a child, whether physical, 
verbal, psychological or virtual. The definition should, in 
particular, include displaying children’s bodies using mass 
media/social media/communication or technological devices. 

23. A distinguishing criteria should also be introduced when 
assessing liability of children as opposed to adult 
perpetrators.37 Provisions to rehabilitate child perpetrators 
pushed to committing sexual crimes or a regime to assess 
punitive measures appropriate for children should be 
introduced.38 Article 103 should also provide that a 
significant age gap between the victim and the perpetrator is 
as an aggravating factor.

24. The modes of liability for the sexual abuse of children 
should be extended to include: third parties who record, 
share or display sexual activity with children, who facilitate 
sexual activity between children with adults or another child, 
or who cover-up sexual abuse of children at public or private 
institutions. 

CONCLUSION

25. During the drafting of the proposals to amend Article 
103 the Ministry of Justice of Turkey or the Justice 
Commission of the Turkish Parliament did not ask for 
consultation from specialist NGOs or lawyers in this field and 
the law introduced by the Turkish Parliament does not reflect 
many concerns expressed in various reports and multi-
disciplinary studies.  

26. Article 103, as amended, arguably does not reflect the 
requirements set down by the Constitutional Court to provide 
a greater margin of appreciation in both categorising what 
constitutes a crime of sexual abuse of children and what 
ought to be appropriate sentences for perpetrators. Whilst 
some of the Constitutional Court requirements are in 
themselves problematic, the fact that Article 103 as amended 
does not clearly accord with the requirements of the 
Constitutional Court opens up the possibility that this law will 
again be before the Turkish Parliament soon and would no 
doubt be subject to the same pressures to remove critical 
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protection for children. For this reason, developments in this 
area ought to be monitored carefully. 

27. The Turkish Parliament should urgently consider further 
revisions to Article 103 as Accountability Unit and others civil 
society actors have suggested and, critically, to adopt a 
national plan of action to prevent different manifestations of 
sexual abuse of children, including within socially accepted 
institutions, and to ensure that when crimes do occur there is 
full accountability and redress.  
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